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NOTES ON INTERNATIONAL AFFAIRS 

CHARLES G. FENWICK 
Bryn Maw College 

The Freedom of the Seas. Considerable discussion as to the 
meaning of "the freedom of the seas" has followed the reference by 
President Wilson to that subject in two official communications. On 
January 22, in his address before the senate in which he laid down the 
conditions under which he considered it possible that the United States 
might cooperate with other nations in establishing an international 
authority to guarantee peace, the President stated that "the freedom 
of the seas is the sine qua non of peace, equality and cooperation"; and 
again in his inaugural address of March 5 he enumerates among the 
principles in which we have been bred and which are "the principles 
of a liberated mankind" and which we shall stand for whether in war 
or in peace, "that the seas should be equally free and safe for the use 
of all peoples, under rules set up by common agreement and consent, 
and that so far as practicable they should be accessible to all upon 
equal terms." The fundamental distinction to be made in this con- 
nection is between the freedom of the seas in time of peace and again 
in time of war. International law recognizes two distinct sets of 
rules. In time of peace the seas are already free. With the inter- 
nationalization of the great rivers flowing through two or more states 
those highways of traffic are now open to the world. The Danish 
Sound dues were abolished in 1857; the Suez Canal was international- 
ized in 1888; and in similar fashion the Panama Canal was by the 
Hay-Pauncefote treaty of 1901 declared to be "free and open to the 
vessels of commerce and of war of all nations." The Dardanelles, 
though closed to warships, are open to the peaceful commerce of all 
nations. 

But in time of war the situation is different. Here international 
law recognizes several ways in which the freedom of the seas may be 
denied to both belligerents and neutrals. In the first place there is 
the rule that the merchant vessels of a belligerent are subject to cap- 
ture on the high seas by the other belligerent, private property of the 
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enemy on the sea not sharing the exemption from capture accorded it 
(by law!) on land. Many efforts have been made to amend this rule, 
notably by the United States in 1856, at the deliberations preceding 
the Declaration of Paris, and again at the Hague Conferences of 1899 
and 1907, but without success. In the second place the freedom of 
the seas is denied to neutral nations in time of war by virtue of the 
penalties inflicted upon the carriage of contraband and in consequence 
of the establishment of a blockade by one belligerent of the ports of 
another. No serious attempt has ever been made to change the law 
in this respect. 

To what then does the President refer? It would seem that he 
must have in mind the first of the two restrictions operating in time 
of war, namely, the liability of the merchant ships of one belligerent 
to capture by the other. The objection to this interpretation is that 
the President is evidently contemplating a future era of peace, one of 
the conditions of which is the freedom of the seas. How then is it in 
point to propose a change in the law of war? The answer is that the 
liability of merchant ships to capture in time of war actually operates 
as a weapon in the hands of the nation whose fleet is the larger and 
which has therefore in the event of war the power to inflict the greater 
harm upon its enemy entirely apart from the fortunes of battle. Can 
it also be that the President is calling upon the nations to renounce 
the right to capture contraband and to maintain a blockade in time 
of war? Without these two measures of making naval power effective 
a nation might be almost as ready not to go to war at all. However 
desirable it be to limit war to the actual combatants, it is as little 
feasible to expect a nation to renounce the right to blockade by sea as 
to deny itself the power to besiege a fort or town by land. And yet 
certain words of the President's address of January 22 seem to warrant 
this interpretation. "No doubt," he says, "a somewhat radical re- 
consideration of some of the rules of international practice hitherto 
sought to be established may be necessary in order to make the seas 
indeed free and common in practically all circumstances for the use of 
mankind, but the motive for such changes is convincing and compel- 
ling. There can be no trust or intimacy between the peoples of the 
world without them. The free, constant, unthreatened intercourse of 
nations is an essential part of the process of peace and of development." 
Moreover the statement that the freedom of the seas is "a problem 
closely connected with the limitation of naval armaments and the 
cooperation of the navies of the world in keeping the seas at once free 
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and safe" would seem to indicate that the President's meaning is to 
remove from the present law of war all of those elements which may 
operate as a menace in time of peace. This is, indeed, equivalent to 
disarmament itself. 

The Status of Armed Neutrality. On February 26, President 
Wilson went before congress to ask for specific authority from that 
body "to supply our merchant ships with defensive arms should that 
become necessary, and with the means of using them, and to employ 
any other instrumentalities or methods that may be necessary and 
adequate to protect our ships and our people in their legitimate and 
peaceful pursuits on the high seas." This policy is described by the 
President as one of "armed neutrality," for which he says there is 
"abundant American precedent." Armed neutrality is, it is true, a 
status which is well understood in international practice of the past, 
but it may well be questioned whether it can be anything more than a 
delayed declaration of war at the present day. The term is used to 
express both the attitude of armed preparation on the part of a neutral 
nation in anticipation of a possible attack upon its territory, as in the 
case of Holland and Switzerland at the present time, and more particu- 
larly the attitude of a neutral nation in attempting to defend by force 
the right of its merchant ships to continue their peaceful commerce 
which belligerents are seeking to interrupt by unlawful measures of 
restraint. The Armed Neutrality of 1780, which was inaugurated by 
Russia in order to protect neutral shipping against the rules of cap- 
ture practised by Great Britain, stopped short of war, but failed to 
secure the rights for which it was undertaken. In 1800 a second 
Armed Neutrality was established by Russia with the cooperation 
of Sweden, Denmark, and Prussia; and again it failed to bring about 
more than a compromise and war ultimately resulted. In 1798 on 
June 25, congress authorized President Adams to employ the forces 
of the United States to seize or destroy on the high seas French ves- 
sels which were making depredations upon American shipping under 
rules of capture which we held to be illegal, and the result was a quali- 
fied state of war. 

Similar in character to armed neutrality as a means of enforcing 
rights without resorting to a declaration of war is the practice of laying 
an embargo upon ships of the nation whose policies are being resisted 
and of prohibiting all commercial intercourse with it, — practices which 
have been frequently resorted to by the United States. Such meas- 



